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a{ zzrfn sr 3r4hr 3near 3rials 3qra ma ? at a z 3er a ff zrunferf #
G@11J oN "ff8;T<Ff~ en)- 3-flfrc;r m grtarur 3la WIT m nar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a1rdl qrgerur 3rlar :
Revision application to Government of India:

(1) (cp) (@) #tz 35u era 3rf@)fz1 1994 r rr 3aa #ta aar armaii h ar qgt nr
en)- 3u-arr h zra urn h 3iair gaaru 3la 3rft fl4, 2a mcnR", fc@"~. ua"fcf
fcta:rrar, 'cft:!fr ifs.#aa tu raa,is mri, a& fee4r-110001 en)- cfl'I" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-sec:ion (1) of Section-35 ibid:

(ii) ufe ml #Rt tf h ma ii sa fer araa fa# oisra zn 3lr arr ii zar fh#t
a:isJm * ~ a:isJm cR" m ~ am °§Q" cflTJT cR", n fa# siera m :»sR cR" mt %~ ch1-<-w1~

cR" m fciml"~ cR" ~m cfl'I" unzr ah ahu { tl
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) arr h arz frzg zn qr ii fejfa m u zr m h fafearu3urzir er
asm u sealer Qr=a h Rz h ma ii sit arr h ar fnfrr zmr tr fff@a [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifwn qt war zyca #gram a fg uit spt#f rt al n{&sit ha an?r wt gr
l::ffif ~ frr<TB ct garf@a ngai,3flfu;r 'cB" mxr Iffffii crr w:m 1N tr a i fa 3rfefrm (i .2) 1998

l::ffif 109 IDxT~- fag ·Tg st I

(d)

(1)

Credit of ai:,y~duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~·~ (3flfu;r) Pilll-llcJ"1"1, 2001 'cB" frr<TB 9 'cB" 3RflRi fclPlf4cc WBr~ ~-8 if ITT~
if, hf am#tfma )R fa#ta cfI.=r l=fIB 'cB" '41m ~-a~~ 3flfu;r~. ctft m-m
4fzi arr Ufa am4aa fur wit7af1 mer ail g. l gng#hf #a sir+fa err 35-z j
~~ 'cB" ·'T@R 'cB" ~ 'cB" -m~ tf3lR-6 'cf@R ctft ffl ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, underMajor Head of Account. -0

(2) ff@Gr 3a4a # arr uraj vicar an y Gara sq? zur Bx-ffi cp1=f "ITT "ITT~ 200/- ffl :r@A
ctft '11W 3tR "Gf"ITT w,:r ~ ~~ xf m:ncrr m m 1 ooo / - ctft ffl 'TRfR ctft '11W I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One .Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zyca, a4asul zyen vi taa arfl4a nrnf@raw uR ar4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

#4rua yca 3tf@)fa, 1944 · ctft l::ffif 35-tr /35-~ cB" 3ferta" :

Under Section 35B/ 35Eof CEA, 1944 an appeal lies to:-

affaar c1in a if@eraftretr yea, #hrUra zye g hara oral#tr nznf@raUr
at fqghg 9fear ae ii i. 3. 3TR. #. gm, n{ fc4 # gi

the special tiench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pt!.ram, New Delhi-1 in all matters rel9ting to classification valuation and.

0
(a) saRfRaa 4Rb 2 («) i a, agar k srcarat t sr4la, sr@lat #a mm i fl zyea, az

war zyea vi ara ar4#tr.nrznf@raw (Rrec) at ufaa 2ftr 9far, 3rsear i i1-20, q
#ea Ru€a q1rue, aftT, 31€HI414la--380016.

(b) . To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~~·~ (3flfu;r) Pilll-llcJd), 2001' ctft tTRT 6 cB" 3RflRi WP-f ~--q-3 if ~ fcpq" ~
ar4#tr =nnf@rawtalt ·r{ zr4la fas arft fhg ng srr?gr #t ar Raif fedusi sn yea
ctft lJtrr, ants al iir it am,rat mar if 6u; s al4 zu Bx-ffi qj1=f % "cfl5i ~ 1000 /- cym~
6T1fr I usf Gara zyca #6t mi, an at ,,tr( 3TTx WITTlT ·TIT 5/fT I; 5 Gld IT 50 calr et "ITT
q; 50o/- 8hr 3#aft 3tft I i'116T ~ ~ ctft lJi.r, GlfM ctft lJTlT 3Tl"x WITTlT 1fllT ~~ 50
-aT& n sq unar & asi nu 100oo/- #ha 3ft sift1 a) 4ha arzra «fr 'cB" "ffl-f xf
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The appeal to the Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ··

(3) zfk za 3mar ii a{ p srsif arrt tr & at rl ea air # fg #la cp]" grr ufa
in a fut usrra; <a qr # st g ft fa far udl ara aaa a fg qnfenf 3r@a
nnf@rawt ya rflaa a #3€tr war at ya m4a=a fhzu uat &
In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

-0-

(4)

(5)

-=llllllclll ~-~ 1970 <rm mrrfm, ctJ-~-1 cfi siafa Reiff fhg 31ar U4 3ma Ur
Ga or?gr zqenifetf Ruff uifart a 3mar r@ta #l ya uf w ~.6.50 Tffi cpT .-llllllclll ~

fea as sit af; 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 .as amended. ·

zi iaf@era mt#t a fiaurffi ar fail at sit ft zn 3naff fhn unar& sit v@tr ye,
a4tu sure zyca vi @has aft4ta mrzar@raw (nr4ff4f@) fr, 1gs2 # {Rea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) 4hr zycen, la wnar zyca g hara 3r9ta znnf@raw (Rrec), cfi -ma- 3Tq@T cfi l,[1=@ ~
aacr nia (Demand)g sPenalty) nT 1o% qa arm aar 3Garf?& 1 zrif, 3rf@raw pa5 1o #ts
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

a4hr3en; eraattaraa 3iaaia, en@ztar "a+cr#r 1li'ar"(Duty Demanded) -
.:,. .

(i) (Section)~ 11D~~~-WW;
(ii) fc;rm 'J'Nc,~~cfi'ruftJ;

( (iii) rd #feefit4arr 64aa sf@r.

> zzsasa'if3rf'# 4sad sasatRtac ii, sr4tr' atfamt afragr scarf arm&." . " .:, . "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. _ It may be noted that the.
pre-deposit is a mandatory condition .for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, _1994)

Under Central Excise and:Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z ucaf al ,z arr2r a 4fr art if@rawr a qr si rcas rrar syea z avs faafz at cir Rs?
arr gra a 10% 3raar 3it srgi as avg faaRa t as qO's 45 10% 01arr r t sr par el

.:, .:, . .

In view of above, an appeal agai~st this order shall lie before the Tribunal on payment of 10%
of the duty demanded where dutY: or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute." · ,,->- · ·· -~:<?;I\
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ORDER-IN-APPEAL

This is an appeal filed by the department against Order-in-original No. ,,.

789/R/III/17-18 dated 0710712017 (hereinafter referred to as 'the impugned order')

passed by the Assistant Commissioner, GST, Division-Ill, Ahmedabad North

(hereinafter referred to as 'the adjudicating authority'), sanctioning rebate claim

amounting to Rs.7,64,775/- that was filed by Mis Loxim Industries Ltd., Plot No. 184

185/2, Sanand Viramgam highway, lvaya, Sanand, Ahmedabad - 382 110 (hereinafter

referred to as 'Mis Loxim').

2. The main grounds adduced by the department in the grounds of appeal are that

the rebate claim was sanctioned in spite of specific objection by pre-audit that Mis

Loxim had debited duty vide CENVAT entry No. 987 dated 30/01/2017 amounting to

Rs.7,64,775/- under column Speial Additional Duty or S.A.D. I ADC, which is not

specified duty as per Explanation-1 in Notification No. 19/2004-CE (NT) dated

0610912004 issued under Rule 18 of Central Excise Rules, 2002 (CER, 2002); that on a

combined reading of Rule 3 of Cenvat Credit Rules, 2004 (CCR, 2004), Rule 18 of

CER, 2002 and Notification No. 19/2004-CE (NT), it is quite evident that through there is

no bar in taking credit of SAD, there does exist a bar on utilization of the same; that

Joint Secretary (Revisionary Authority), Government of India, Ministry of Finance,

Department of Revenue, New Delhi in the matter of Mis Vinati Organics Limited - 2014

(311) ELT 994 (GOI) has held that SAD is levied on imported goods to counter balance

Sales Tax I VAT, local taxes etc., which cannot be considered as duties of excise for

being eligible for rebate benefit and that SAD collected under Section 3(5) of the

Customs Tariff Act, 1975 is also not classified as duty in the list of duties provided in

Explanation-I of the subject Notification and that a similar view was also taken in the

case of Mis Alpa Laboratories Ltd. -- 2014 (311) ELT 854 (GOI).

3. Personal hearing in the appeal was held on 23/01/2018, attended by Shri P.G.

Mehta, Advocate and Shri Rakesh Shah, Executive, Excise. The learned Advocate

explained the case and made written submissions. The main cross-objections reiterated

by Mis Loxim are that the whole dispute has been raised by construing rebate of duty

paid on excisable goods as rebate of Special Additional Duty (SAD). Mis Loxim clarifies

that it had claimed rebate of duty paid on clearance of finished goods and not on SAD.

Mis Loxim had availed CENVAT credit of SAD leviable under sub-section (5) of Section

3 of Customs Tariff Act under the provisions of CCR, 2004, which was thereafter utilized

to discharge duty liability on export goods. Accordingly, rebate claim was lodged for

duty of Excise paid by Mis Loxim. The reliance placed by department on the decisions

in the cases of Mis Vinati Organics Limited - 2014 (311) ELT 994 (GOI) and Mis Alpa

Laboratories Ltd. - 2014 (311) ELT 854 (Got) are misplaced in as much as in those

cases the rebate claim were filed under Notification No.21/2004-CE (NT) in respect of

SAD paid on inputs under Section 3(5) of the Customs Tariff .Act, 1975 that were used

in the manufacture of finished goods whereas in the instant case, M/s Loxim had !J!.e~~
- d.--gs .>.
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rebate claim under notification No. 19/2004-CE (NT) in respect of Central Excise duty

paid on final products under Section 3 of Central Excise Act, 1944.

4. I have carefully gone through the facts of the case on records and the grounds of

appeal filed by the department as well as the cross objections filed by the learned

advocate for M/s Loxim.

5. The rebate of excise duty on exported goods is granted under Rule 18 of the

Central Excise Rules, 2002. The procedure has been prescribed in notification No.

19/2004-CE(NT) dated 6.9.2004 which clearly states that there shall be granted rebate

of the whole of the duty paid on all excisable goods falling under the First Schedule to

the Central Excise Tariff Act, 1985, exported to any country other than Nepal and

Bhutan, subject to the conditions, limitations and procedures specified therein. The

notification further defines what is "duty" for the purpose of rebate vide explanation I in

the following terms:

Explanation I. - "duty" for the purpose of this notificationmeans duties of excise
collected under the following enactments, namely :

(a) the Central Excise Act, 1944 (1 of 1944);
(b) the Additional Duties of Excise (Goods of Special Importance) Act, 1957

(58 of 1957);
(c) the Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40

of 1978);
(d) the National Calamity Contingent duty leviable under section 136 of the

Finance Act, 2001 (14 of2001), as amended by section 169 of the Finance
Act, 2003 (32 of2003) and further amended by section 3 of the Finance Act,
2004 (13 of2004);

(e) special excise duty collected under a Finance Act;
(f) additional duty of excise as levied under section 157 of the Finance Act,

2003 (32 of2003);
(g) Education Cess on excisable goods as levied under clause 81 read with

clause 83 of the Finance (No. 2) Bill, 2004.

of Central Excise duties. In fact it is specified in Rule 3(viia) of Cenvat Credit Rules, ~
2004 that credit is admissible on the additional duty Ieviable under sub-section ~5y6( · · "'.'.:~:~:\
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O The sanction of rebate claim impugned in the instant departmental appeal was filed by

MIs Loxim under notification No. 19/2004-CE(NT) dated 6.9.2004 and there is no

dispute regarding the fact that Mis Loxim had exported the goods on payment of duty

from their CENVAT account. The only issued disputed in the present appeal is that Mis

Loxim had discharged the duty for export of goods by utilizing CENVAT credit that was

lying in the credit on account of 4% SAD paid on imported inputs / raw materials. It is

pertinent to note that the rebate claim was not in respect of 4% SAD paid under sub

section (5) of section 3 of the Customs Tariff Act, 1975, but the claim was for duties of

excise paid under the Central Excise Act, 1944, which finds mention in "(a)" under

Explanation I of Notification No. 19/2004-CE(NT) dated 6.9.2004 as reproduced supra.

There is no bar either in CEA, 1944 or the Rules made thereunder or under any

Notification issued thereunder on utilization of CENVAT credit of 4% SAD for payment
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section 3 of the Customs Tariff Act, which is nothing but the 4% SAD disputed in the

instant departmental appeal. Therefore, while the CENTVAT credit is_specifically

admissible on the 4% SAD under CCR, 2004 and when there is no bar on utilization of

the credit of 4% SAD for payment of Central Excise duty then the plea to reject rebate

claim on the ground that Central Excise duty was paid utilizing CENVAT credit of 4%

SAD is not tenable and the appeal is liable to be rejected.

6. On considering the Revision Order of the Joint Secretary (Revisionary Atuhority),

Government of India in the matter of Mis Vinati Organics Limited - 2014 (31) ELT 994

(GOI) relied upon in the departmental appeal, it is seen that rebate claim in the case of

Mis Vinati Organics Limited was under Notification No. 2112004, whereas in the instant

case the rebate claim filed by Mis Loxim is under Notification No. 19/2004-CE (NT)

dated 0610912004. There is a clear distinction between both these Notifications in as

much as while Notification No. 1912004 grants rebate on export of excisable goods,

Notification No. 2112004 grants rebate on duty paid on excisable goods used in the

manufacture I processing of export goods. In the Revision Order relied upon by the

department, it has been clearly brought out that Mis Vinati Organics Ltd. had fclaimed

rebate of SAD levied under Section 3(5) of the Customs Tariff Act, 1975. The relevant

portion is reproduced as follows:

"10. Government also notes that the applicant is claiming rebate of SAD
levied under Section 3(5) of the Customs Tariff Act, 1975. The said
provision of Section 3(5) reads as under:

"(5) If the Central Government is satisfied that it is necessary in the public interest to
levy on any imported article [whether on such article duty is leviable under sub-section
(1) or, as the case may be, sub-section (3) or not] such additional duty as would counter
balance the sales tax, value added tax, local tax or any other charges for the time being
leviable on a like article on its sale, purchase or transportation in India, it may, by
notification in the Official Gazette, direct that such imported article shall, in addition, be
liable to an additional duty at a rate not exceeding four per cent. of the value of the
imported article as specified in that notification."

From perusal of above position, it is clear that SAD is levied on imported
goods to counter balance the sales tax, value added tax, local tax, etc.,
which cannot be considered as duties of excise for being eligible for rebate
benefit. Further, SAD collected under Section 3(5) is also not classified as a
duty in list of duties provided in Explantation-1 of the Notification No.
21/2004-C.E. (N.T.), dated 6-9-2004. Hence, such payment of SAD is not
eligible for rebate claim."

It is clear from the above, that the claim of rebate was for SAD levied under Section 3(5)
of the Customs Tariff Act, 1975 as filed by Mis Vinati Organics Limited, whereas in the

case of the instant departmental appeal, the rebate claim filed by Mis toxim was not in

respect of 4% SAD paid under Section 3(5) of the Customs Tariff Act, 1975 but was in

respect of duty paid under the Central· Excise Act, 1944. Thus facts of in the matter of

M/s Loxim are distinguished from the facts in the matter of Mis Vinati Organics Limited .
..,......~.--. ...',
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In view of the above discussion, there is no ground to deny the rebate claim filed by M/s
• ·v

Loxim in the instant case and sanctioned in the impugned order. The appeal filed by

department is rejected.

7. 3rflrsaraarra #trarear4tra fRqzrr 3qi=a at#st fansar?I
The appeal filed by the appellant stands disposed of in the above terms. -.C

am8
(3mr sia)

3rgsa (3r9er- r)

Date: 22 1 02n2018

By R.P.A.D.
To
Mis Loxim Industries Ltd.,
Plot No. 184-185/2, Sanand Viramgam Highway,
lvaya, Sanand,
Ahmedabad - 382 110..

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C / D.C., C.G.S.T Division: 111, Ahmedabad (North).
5. Guard File.» PA

'(K.P.J~Superintendent (Appeals-I)
Central Excise, Ahmedabad.




